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MILITARY EXEMPTIONS FROM ENVIRONMENTAL
REGULATIONS: UNWARRANTED SPECIAL
TREATMENT OR NECESSARY RELIEF?
I. INTRODUCTION
During 2002, Pentagon officials, citing concerns about military
training and readiness, proposed a six-prong legislative agenda that
sought both increased flexibility in dealing with migratory birds
and marine mammals and easier standards for air quality and
cleanup of toxic waste sites.' As a result, the Pentagon won a broad
temporary waiver from the 1918 Migratory Bird Treaty Act (MBTA)
under the Bob Stump National Defense Authorization Act for Fiscal
Year 2003 (Stump Act). 2 The Pentagon, however, has since been
confronted with significant opposition from Senate Democrats in
seeking exemptions from the Endangered Species Act, the Marine
Mammal Protection Act, the Clean Air Act and the Clean Water
Act.3
The Pentagon now seeks an executive order from President
Bush to obtain exemptions from environmental agency regulations
to benefit national security. 4 In addition, the Pentagon requests
broader exemptions from Clean Air Act regulations during wartime
and other national emergencies, as well as a lower burden to pro-
tect endangered species' critical habitats. 5
Recently, environmentalists seeking government compliance
with environmental regulations have brought suit against the De-
partment of Defense (DoD), forcing the judicial system to address
1. John Heilprin, Pentagon Hopes to Pass Environmental Laws, Associated Press,
Jan. 14, 2003, Waterfront News, Feb. 2003, at 1, at www.waterfront-news.com
(describing Pentagon's position in seeking exemptions from environmental regu-
lations as contrary to viewpoints of many environmentalists and Democrats in
Congress).
2. Bob Stump National Defense Authorization Act for Fiscal Year 2003, Pub.
L. No. 107-314, 116 Stat. 2458 § 315 (not yet codified in U.S.C.) (creating legisla-
tion which provides that section 2 of the Migratory Bird Treaty Act shall not apply
to incidental takings of migratory birds by members of Armed Forces during mili-
tary readiness activities).
3. Heilprin, supra note 1, at 13 (describing temporary exemption from Migra-
tory Bird Act as merely partial victory, due to Senate democratic opposition to
Pentagon's other proposals for exemptions from eight landmark environmental
laws).
4. See id. (noting that Pentagon officials now want order from President Bush
to help Pentagon prevail in disputes with environmental agencies).
5. See id. (discussing Pentagon's "wish list" of environmental regulations).
(139)
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the matter.6 In January 2003, the United States Court of Appeals
for the District of Columbia issued an opinion in Center for Biological
Diversity v. England,7 overturning the district court's ruling and ulti-
mately holding that military personnel are exempt from the MBTA
in light of the Stump Act. 8
This Comment will discuss the DOD's success in its efforts to
obtain exemptions from environmental regulations, focusing pri-
marily on the MBTA, the Stump Act and the D.C. Circuit Court of
Appeals' recent decision in Center for Biological Diversity v. England.
Part II of this Comment discusses the facts and background sur-
rounding the MBTA, Center for Biological Diversity v. England, and the
Stump Act.9 Part III first discusses the court's analysis of Center for
Biological Diversity v. England in the various stages of the federal
court system.10 Part III then discusses Congress's intent in passing
the Stump Act, focusing on the debate between Congressional
Republicans and Democrats.1" Part IV concludes with a discussion
of the implications that the Stump Act and Center for Biological Diver-
sity v. England may have on the DOD's agenda to achieve additional
exemptions from other environmental regulations. 12
II. FAcTs AND BACKGROUND
A. Recent Pentagon Activity
Currently, the Pentagon is advancing its legislative agenda by
first seeking an executive order from President Bush to help the
Pentagon prevail in disputes with the Environmental Protection
6. See Ctr. for Biological Diversity v. England, No. 02-5163, 2003 U.S. App.
LEXIS 1110, *1-2 (D.C. Cir. Jan. 23, 2003) (addressing bird watchers' suit against
Navy for failing to comply with regulations of MBTA).
7. See id. (overturning district court's issue of injunction halting all live fire
training activities on island of Farallon de Medinilla to force compliance with
MBTA).
8. See id. at *2 (noting that "[a]s the parties agree, the instant appeals are
moot in light of the December 2, 2002 amendments to the Migratory Bird Treaty
Act . . . [in] the Bob Stump National Defense Authorization Act for Fiscal Year
2003").
9. For a discussion of facts and background, see infta notes 13-129 and accom-
panying text.
10. For a discussion of the court's analysis, see infra notes 130-85 and accom-
panying text.
11. For a discussion of congressional debate regarding the exemption
granted to the military pursuant to the Stump Act, see infra notes 186-240 and
accompanying text.
12. For a discussion of the implications of Ctr. for Biological Diversity v. England
and the exemption granted to the military through the Stump Act, see infta notes
241-50 and accompanying text.
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Agency (EPA) for the sake of national security.13 In addition, the
Pentagon is requesting an executive order that would change vari-
ous Department of Interior and Department of Commerce regula-
tions and increase the military's flexibility in complying with
environmental standards. 14
The Pentagon purportedly relies on the Chairman of the
House Resources Committee, Representative Richard Pombo of
California, as well as the Chairman of the House Energy and Com-
merce Committee, Representative Billy Tauzin of Louisiana, for as-
sistance in furthering its legislative agenda. 15 Furthermore, the
Pentagon reportedly depends on the Chairman of the Senate Envi-
ronment and Public Works Committee, Senator James Inhofe of
Oklahoma, for further legislative assistance. 16 All three committees
have some jurisdiction over military issues. 17 The Chairman of the
House Armed Services subcommittee on readiness, Representative
Joel Hefley of Colorado, planned to begin hearings in February
2003 to evaluate how endangered species issues impair military
training.'i More conservative leaders of House and Senate environ-
mental panels have led the Department of Defense to raise its ex-
pectations that Congress will grant the military more exemptions
from environmental laws in the future. 19
B. Migratory Bird Treaty Act
The MBTA prohibits the killing of migratory birds without a
permit.20 Enacted in 1918, it is the nation's oldest conservation law
13. Heilprin, supra note 1, at 13 (discussing Pentagon's various techniques in
advancing legislative agenda).
14. Id. at 1 (describing additional techniques to advance Pentagon's legisla-
tive agenda).
15. Id. at 13 (explaining Pentagon's reliance on various congressional figures
as it advances legislative agenda).
16. Id. at 1 (describing further reliance of Pentagon on congressional
figures).
17. Id. at 1, 13 (discussing lawmakers' source of power).
18. Heilprin, supra note 1, at 13. Hefley noted that in Camp Pendleton, CA,
once Marines practicing amphibious assaults arrive on the beach, they load onto a
bus for transportation to the next phase of training exercises in order to avoid
harming an endangered songbird called the "California gnatcatcher." Id.
19. Id. (discussing Pentagon's hope for military exemptions).
20. See 16 U.S.C. § 703 (2003). Section 703 states:
it shall be unlawful at any time, by any means or in any manner, to pur-
sue, hunt, take, capture, kill, attempt to take, capture, or kill . . .any
migratory bird, any part, nest, or egg of any such bird.., included in the
terms of the conventions between the United States and Great Britain for
the protection of migratory birds ...
Id. See also Ctr. for Biological Diversity v. Pirie, 201 F. Supp. 2d 113, 116-17 (D.D.C.
2002) (describing broad meaning of MBTA as applied to CBD).
2004]
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and provides protection for over 850 species of migratory birds.21
Many of these migratory birds are threatened or endangered. 22
The Act established U.S. obligations under four separate treaties to
"protect migratory birds and guide cooperative conservation man-
agement with Canada, Mexico, Japan, and Russia. "23 Before the
MBTA's enactment in 1918, many migratory birds were on the
brink of extinction. 24 Through international coordination and do-
mestic conservation programs, the MBTA helped restore many spe-
cies of migratory birds. 25
Despite its age, two important questions regarding the MBTA's
impact on federal agencies remained unsettled, even into the late
1990s. 2 6 First, it was uncertain whether the MBTA applied to fed-
eral agencies. 27 Second, it remained unsettled whether the MBTA's
prohibition on unpermitted takings of migratory birds extended to
indirect, unintentional killings resulting from otherwise lawful
activities. 28
In 2000, the Court of Appeals for the District of Columbia
made a determination on the first issue in Humane Society v. Glick-
man.29 The court held that federal agencies were subject to the
MBTA's prohibition on unpermitted takings of migratory birds and
additionally were subject to suit under the Administrative Proce-
dures Act for MBTA violations.30
21. See 148 CONG. REc. E2010, E2010 (daily ed. Nov. 13, 2002) (statement of
Rep. Dingell) (discussing history of MBTA in Congress during consideration of
Stump Act).
22. See id. (discussing protection offered by MBTA).
23. Id. (statement of Rep. Dingell) (noting background facts of MBTA within
commentary on issue of whether to pass Stump Act).
24. See id. (discussing rationale for creating MBTA).
25. See id. (noting programs that helped restore migratory birds).
26. Scott M. Farley, Excuse Me, Sir, Do You Have a Permit for That Bomb?, 2002
ARMy LAw 58, 59 (discussing recent judicial application of MBTA through today).
27. See id. at 58-59 (citing Major Jeanette Stone, Migratory Bird Treaty Act May
Now Apply to Federal Agencies, ARMY LAw, at 40-41 (Nov. 1999), and discussing circuit
split regarding enforcement of MBTA on federal agencies).
28. See id. (noting that private parties had been treated equally as to inten-
tional and unintentional takings, but issue was still unclear as to whether federal
agencies would receive same treatment); Ctr. for Biological Diversity v. Pine, 191 F.
Supp. 2d 161, 174.
29. See Humane Soc'y v. Glickman, 217 F.3d 882, 887 (D.C. Cir. 2000) (estab-
lishing that federal agencies are subject to MBTA prohibitions).
30. See Scott M. Farley, supra note 26, at 59 n.10 (noting FWS, in response to
Humane Society v. Glickman, issued Director's order on December 20, 2000 stating,
"It is our position that the take of migratory birds by federal agencies is prohibited
unless authorized pursuant to regulations promulgated under the MBTA."); see
also Jamie R. Clark, U.S. Fish and Wildlife Service, Director's Order (Dec. 20,
2000), available at http://policy.fws.gov/do131.html.
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.The second issue was resolved by the District Court for the Dis-
trict of Columbia in Center for Biological Diversity v. Pirie,31 although
that decision was later vacated on appeal as moot in light of the
Stump Act.32 The court held that the MBTA applied to both inten-
tional and unintentional takings by federal agencies. 33
C. Center for Biological Diversity v. England
The United States District Court for the District of Columbia
sent a shock wave through the military in March 2002. The court
issued an injunction barring any further training activities - with
the potential to wound or kill migratory birds - on the small, unin-
habited island of Farallon de Medinilla (FDM), until the Navy ob-
tained a permit from the U.S. Fish and Wildlife Service (FWS).34
1. Farallon de Medinilla
Farallon de Medinilla is a very small, uninhabited island lo-
cated north of Guam, which serves as the Pacific Fleet's only U.S.-
controlled shooting range available for live-fire training.35 The is-
land has been leased to the United States as a target range by the
Commonwealth of the Northern Mariana Islands government since
1976.36
The island consists of hilly plateaus with steep cliffs and pro-
vides a home to many species of birds and wildlife. 37 Diverse vege-
tation covers the island and provides shelter, foraging, roosting and
nesting for a number of species of migratory birds.38 Numerous
31. 191 F. Supp. 2d 161, 174, 178-79 (holding military was violating MBTA).
32. See id. (holding military exercises on FDM violated MBTA).
33. See Ctr. for Biological Diversity v. England, No. 02-5163, 2003 U.S. App.
LEXIS 1110 at *1-3 (D.C. Cir.Jan. 23, 2003) (vacating Centerfor Biological Diversity v.
Pirie in light of Stump Act).
34. Farley, supra, note 26, at 58 (discussing district court holding in Center for
Biological Diversity v. Pirie).
35. See generally Farallon de Medinilla, available at http://www.globalsecurity.
org/military/facility/farallon-de-medinilla.htm (Mar. 12, 2003) (hereinafter "FDM
Website") (describing geography and location of FDM as uninhabited 200-acre is-
land, standing 280 feet above sea level). The island is roughly three miles by one-
half mile in size. Id.
36. See id. (explaining FDM is classified as public land that is under lease by
United States military from Commonwealth of Northern Marianas until 2075 and
noting that people of Northern Marianas are American citizens).
37. See Ctr. for Biological Diversity v. Pirie, 191 F. Supp. 2d 161, 164 (D.D.C.
2002) (noting FDM is composed of volcanic rock and home to some 328-foot
cliffs).
38. See id. Surveys conducted during the 1980s and 1990s verified the pres-
ence of great frigatebirds, masked boobies, brown boobies, red-footed boobies,
sooty tems, brown noddies, black noddies, fairy tems, cattle egrets, red-tailed
2004]
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bird species live on FDM varying from a handful to thousands, and
most species use the island as a breeding ground.3 9
2. Military Activities on FDM
The U.S. government has used FDM for military training exer-
cises for over thirty years. 40 Between 1995 and 1999, the Depart-
ment of Defense (DoD) prepared an environmental impact
statement regarding its military activities in the Mariana islands, as
required by the National Environmental Policy Act of 1969.41 The
1999 Environmental Impact Statement, which the DoD prepared,
described the training exercises on FDM as including a variety of
air-to-surface gunnery exercises. 42 The DoD announced its deci-
sion in 1999 to "continue to use suitable DoD controlled lands in
the Mariana islands to support various specific military training ac-
tivities to ensure the readiness of U.S. forces tasked with fulfilling
regional readiness and operational contingency missions.'143
The DoD maintains that FDM has been an "irreplaceable asset
in maintaining the combat readiness of the United States military
units. ''44 FDM plays a distinctive role in national defense. 45 The
tropicsbirds, white-tailed tropicsbirds, Pacific golden plovers, whimbrels, bristle-
thighed curlews and ruddy turnstones. Id.
39. See id. (noting that "[e]ach breeding colony can serve the seabird popula-
tion from tens of thousands of square miles of surrounding ocean" and that "[i]n
particular, FDM is one of only two great frigatebird breeding colonies in the Mari-
ana island chain, and is the largest known nesting site for masked boobies in the
Mariana and Caroline islands").
40. See Ctr. for Biological Diversity v. Pirie, 191 F. Supp. 2d 161, 165 (D.D.C.
2002) (discussing defendants' activities on FDM and noting that military has used
FDM for training exercises since 1971).
41. See 42 U.S.C. § 4332(2) (C) (i)-(v) (1994) (requiring environmental impact
statement for "all military activities significantly altering quality of human
environment").
42. See Ctr. for Biological Diversity v. Pirie, 191 F. Supp. 2d at 165-66. The court
described air-to-surface gunnery exercises generally and noted that:
[a]ircraft operating from aircraft carriers deliver 500-pound bombs and
air-to-ground missiles to the surface of FDM. Aircraft fire machine guns,
cannons, and missiles at the surface of FDM. According to the EIS, an-
nual training consists of four 5-day Navy exercises, three 3-week Marine
Corps exercises, and five 14-day combined force exercises.
Id.
43. See id. at 168 (discussing DoD's final EIS issued with Record of Decision
indicating that DoD planned to continue training on FDM to maintain operational
readiness).
44. Id. at 165 (noting that in 1983 Commonwealth of Northern Mariana Is-
lands leased FDM to U.S. for fifty years for "use as an aircraft and ship ordnance
impact target area").
45. See FDM Website, supra note 35 (discussing critical role of FDM in live-fire
training necessary to forward deployed forces in Pacific and general operational
readiness).
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location of the island provides frequent access to high fidelity, sce-
nario-based targets, which support established training
requirements. 46
The DoD indicated that since the September 11, 2001 terrorist
attacks and the subsequent initiation of military exercises in Af-
ghanistan, they have increased the use of FDM. 47 Major General
James E. Cartwright said that "FDM's critical role in Marine aviation
military readiness, and therefore national security, has dramatically
increased since the September 11, 2001 terrorist attacks" and "it is
essential that FDM be available for immediate and continuous
use."
4 8
3. Injury to Military from Terminating Exercises on FDM
Live-fire target training is, without dispute, crucial to the readi-
ness of United States Armed Forces. 49 The DoD emphasizes that
FDM is critical to the military's ability to conduct live-fire training in
the Pacific because it is the only air-to-ground target range under
U.S. control in the entire Western Pacific. 50 Without FDM, no al-
ternative means exist for supporting large scale shore-based excur-
sions.51 FDM reportedly provides the only target range in the
46. See id. (stating that "the air and sea space in the Farallon provides suffi-
cient room for the many different attack profiles necessary [for] .... American
fighter pilots [to] maintain capability and proficiency in precision -guided arms
and specific target engagement. These are perishable skills that require frequent
access to high-fidelity, scenario-based targets.").
47. See Ctr. for Biological Diversity v. Pirie, 191 F. Supp. 2d at 166 (noting use of
FDM as training ground has increased since September 11, 2001 terrorist attacks).
48. See id. (providing justification for increased use of FDM).
49. See id. at 168 (citing remarks of Vice Admiral of Navy in charge of Seventh
Fleet, James W. Metzger that FDM consists of "ideal hydrographic characteristics,
geography, and a surrounding airspace unencumbered by heavily used commer-
cial air corridors and sea-lanes, [making FDM] uniquely well suited for live-fire
training"). Major General James Cartwright, the commanding officer of the First
Marine Aircraft Wing supplemented Admiral Metzger's comments, stating that,
the protected air and sea space surrounding [FDM] provides sufficient
room for many different attack profiles necessary to replicate combat
conditions and the simultaneous maneuver a co-location of all support-
ing fires and unites require in our combat training. As such it is integral
to the combat readiness of 1st MAW squadrons.
Id.
50. See id. at 168-69 (discussing importance of live-fire training on FDM).
51. See id. (demonstrating that crucial programs will suffer without access to
FDM). One program, the Strike Fighter Advanced Readiness Program, is
mandatory for naval aviators; use of FDM allows this training to occur without leav-
ing the Western Pacific. According to Vice Admiral Metzger, "the importance of
this fact cannot be overestimated" because "access to [FDM] provides monetary
and manpower cost-savings that cannot be recouped by any other means," and
allows the Navy to train without "degradation in force." Id.
20041
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Pacific where strike aircraft can use air-to-ground live ordnance
with "tactically realistic and challenging targets in airspace which
allows the use of high altitude. '5 2 Aviation Ordnanceman Airman
Adam Gee, a new member of the Fighter Squadron in the Pacific
Airwing, spoke in September 2002 of the value of these air-to-
ground exercises on FDM.53 Airman Gee stated: "[i] t was a great
learning experience for me .... This was the first time I got to see a
lot of these weapons in person. Until now I had only seen them in
books I studied. '54  In effect, FDM is essential to air-wing
readiness. 55
FDM is also vital for Navy surface ship weapons handling and
training. 56 It is the only U.S.-controlled target range in the Western
Pacific theater where Sailors and Marines can participate in inte-
grated naval gunfire training.5 7 Vice-Admiral Metzger stated that
losing FDM will unquestionably make it difficult to maintain an ac-
ceptable level of readiness. 58
52. See Ctr. for Biological Diversity v. Pirie, 191 F. Supp. 2d at 169 (describing
importance of FDM for air wing readiness).
53. See Lt. j.g. Nicole Kratzer, NNS020926-CVW5 Conducts Training on Farallon
de Medinilla, available at http://www.globalsecurity.org/military/library/news/
2002/09/mil-020926-usn0l.htm (Sept. 26, 2002) (discussing that Japanese restric-
tions prevented ordnancemen from performing certain tasks, but that on FDM
they were able to go through entire process of building, inspecting, loading and
unloading live weapons).
54. See id. (quoting Gee and recognizing that U.S.S. Kitty Hawk and air wing
sailors had great opportunity to train and did superb job at safely loading ord-
nance and achieving outstanding completion rate).
55. See Ctr. for Biological Diversity v. Pirie, 191 F. Supp. 2d at 168-69 (noting
fundamental importance of air wing training on FDM).
56. See id. at 169 (citing FDM as most practical and cost-efficient location).
Vice-Admiral Metzger has stated:
The Navy and U.S. Marine Corps team require realistic training opportu-
nities in order to master the tasks inherent in actual naval combat. Naval
guns are unique weapons in that they are fired by the Navy but directed,
spotted, and adjusted by Marines forward positioned ashore. Proficiency
in Naval Surface Fire Support cannot be attained without live-fire exer-
cises . . . The Farallon De Medinilla target range located in Guam pro-
vides these crucial training opportunities and is critical to the Navy
maintaining its dominant expertise in the SEVENTH fleet area of
operations.
Id.
57. See Ctr. for Biological Diversity v. Pirie, 191 F. Supp. 2d at 169 (noting that
only alternative sites for this type of training are located in other countries, such as
Korea and Japan). Relying on other countries presents problems with availability
and increased logistical expenses. Id. In addition, those other counties can only
provide portions of the capabilities found on FDM. Id.
58. See id. at 169 (noting that loss of one target will not cause complete col-
lapse in readiness, but will make it difficult to maintain acceptable level of
readiness).
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Without the FDM target range, live-fire training for the Pacific
Fleet's forward deployed naval forces would be contingent upon ac-
cess to ranges controlled by non-U.S. entities. 59 Some have antici-
pated that within six months of closing FDM, air-wing and surface
unit readiness would decline to "not ready" status. 60
Since the September 11, 2001 terrorist attacks, the importance
and use of FDM for military training has become even more criti-
cal.6 1 Because FDM is the only U.S. controlled target range in the
West Pacific, its value is "significantly enhanced," and "without
[FDM], and with all other ranges in the Pacific theater under for-
eign control, we would be at the mercy of host governments for our
readiness and training. '62 Vice-Admiral Metzger has underscored
that closing FDM will mean that some units may not have adequate
range training time before they engage in combat operations sup-
porting Operation Enduring Freedom. 6 3 Further, Major General
Cartwright declared that "[g]iven the foreseeable or potential mili-
tary action in response to possible terrorist events, it is essential that
FDM be available for immediate and continuous use." 64
4. Navy's Application to FWS for Permit Denied
Because the MBTA prohibits harm to migratory species with-
out a permit from the Fish and Wildlife Service, the Navy applied
for a permit in 1996.65 The Navy included in its application some
59. See FDM website, supra note 35 (discussing effects on military readiness if
training on FDM is halted).
60. See id. (stating that "range is used about five days each month by the Navy,
Marines, and Air Force, and provides training opportunities unmatched in the
region").
61. See Ctr. for Biological Diversity v. Pirie, 191 F. Supp. 2d at 169 (stating that
since September 11, 2001, Navy has increased surge in number of units required
for combat operations on very short notice and Navy relies on FDM for qualifica-
tion and range practice for short notice units).
62. Id. at 170 (explaining use of foreign ranges is inefficient and can inhibit
mission readiness because of need for requisite advance notice and prior
coordination).
63. See id. (recognizing Vice-Admiral Metzger's remarks and noting Major
General Cartwright's statement that, "[t] he capability to execute a security mission
(protecting the lives of US citizens and property) while at the same time con-
ducting necessary training for future missions could not occur if the live-fire range
at FDM were closed.").
64. See id. at 170 (discussing how security risks through world make extra time
and distance to alternative firing ranges problematic, which renders use of FDM
vital to national security).
65. See Or. for Biological Diversity v. Pirie, 191 F. Supp. 2d at 166-67 (describing
permit request as including defendants' activities on FDM and asking for permis-
sion to "incidentally" take migratory birds, including some which are known to
nest on and inhabit FDM).
2004]
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of the measures it would take to mitigate harm to migratory spe-
cies. 66 Later that year, FWS refused to issue a permit, stating that it
could not issue a permit authorizing the Navy's conduct because
the conduct was unintentional. 67 FWS maintained that unintended
conduct, by its nature, would make it impossible for the Navy to
ensure compliance with a permit's required limitations and
conditions. 68
After FWS denied the Navy's request, the Navy continued to
use the range on FDM, maintaining that the MBTA did not apply to
federal agencies. 69 Neither the Navy nor the DoD has applied for a
permit since the 1996 denial. 70 Nevertheless, upon learning of the
pending Center for Biological Diversity v. Pirie lawsuit, the FWS in-
formed the Navy and DoD that it believed their actions on FDM
were "consistent with the responsibilities of the United States under
the migratory bird treaties on which the MBTA is based."71 FWS
also stated that it has long engaged in using "enforcement discre-
tion" for activities that may be prosecuted pursuant to the MBTA,
but are not covered by the MBTA permitting regulations. 72 The
Acting Director of FWS informed both the Navy and DoD that FWS
66. See id. (explaining that Navy would take several measures to mitigate dam-
age to migratory species including (1) limiting training sessions to seasons in
which birds are not nesting, (2) firing at designated targets located away from
concentration of nesting birds, and (3) hazing birds off island prior to live-firing).
67. See id. at 167 (noting that FWS's letter to Navy stated "there are no provi-
sions for the Service to issue permits authorizing UNINTENDED conduct on the
part of a permittee.").
68. See id. (explaining that FWS was concerned with biological impact of
Navy's activity on birds, stating that
[p]opulations sizes are variable and can be limited to less than ten indi-
viduals of several of the species inhabiting the Island. In these cases, the
proposed take of five birds could have significant impact on local nesting
populations. Furthermore, current breeding data indicates that many of
the species which populate the Island breed year round; therefore, con-
ducting activities April through January would not ensure that birds are
not nesting during that time period.)
Id.
69. See FDM website, supra note 35 (observing that Navy continued to use
FDM for live-fire exercises after FWS's refusal to issue permit). The Navy stated
that it places targets away from primary bird habitat, and that it budgets $100,000
annually to improve bird habitats on neighboring islands. Id.
70. See Ctr. for Biological Diversity v. Pirie, 191 F. Supp. 2d at 167-68 (noting
Navy made similar requests prior to 1996, all were denied by FWS, and neither
Navy nor DoD requested permit since 1996 denial).
71. See id. at 168 (discussing correspondence from Acting Director of FWS to
Secretary of Defense, Donald H. Rumsfeld and Secretary of Navy, Gordon R.
England).
72. See id. (stating FWS had no choice but to deny Navy's application for per-
mit because MBTA permitting regulations only allow for killing of predatory mi-
gratory birds that are somehow harming crops or causing other injuries).
10
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would "exercise its discretion to not take enforcement action"
against the Navy and DoD.
7 3
5. Effects on Migratory Birds on FDM
The DoD and environmentalists agree that military training ac-
tivities on FDM will kill migratory birds protected by the MBTA.
74
The FWS noted that bombing on FDM has resulted in unexploded
ordnance falling in active nesting areas.75 Furthermore, FWS con-
tends that, although peaks in the breeding seasons exist, breeding
probably occurs year-round on FDM, thereby making bombing at
any time a risk to migratory birds.76 Experts have found that even if
the military takes precautionary measures to mitigate the damage to
migratory birds, training activities may nevertheless cause signifi-
cant bird mortality and habitat modification. 77
6. Effect on the Economies of Northern Marianas and Guam
The military training that occurs on FDM is vital to the econo-
mies of both the Northern Marianas and Guam. 78 Reportedly, lead-
ers of these territories sent correspondence to the DoD, expressing
their appreciation for the military because of how greatly it contrib-
utes to the economy.79 When the Guam Chamber of Commerce
commissioned a survey in 2001, more than 80% of Guam's regis-
73. See id. (summarizing that, even in light of environmentalists' suit against
Navy and DoD for violation of MBTA, FWS would not take enforcement action
against Navy or DoD to halt military training activities on FDM).
74. See id. at 166 (discussing harm to birds on FDM, and noting that DoD has
admitted that live-fire training on FDM will occasionally kill migratory birds pro-
tected by MBTA).
75. See Ctr. for Biological Diversity v. Pirie, 191 F. Supp. 2d at 166. The FWS
remarked in 1996 that:
There is no question that bombing of this island will result in the death of
seabirds, migratory shorebirds, and possibly even the endangered Micro-
nesian megapode. On several occasions we observed boobies nesting very
close to unexploded ordnance. While the unexploded ordnance may not
provide an immediate threat to the birds, it does indicate that bombs do
fall in active nesting areas.
Id.
76. See id. (explaining that although there may be peaks in seabird breeding
season, breeding probably occurs year-round).
77. See id. (recognizing 1996 report of FWS wildlife biologist Michael Lusk,
who concluded that training has potentially significant impacts that cannot be
completely mitigated).
78. See Joe Murphy, Closing Down Vieques "A Very Dangerous Precedent" Eco-
nomic, Military Security Outweighs Rights of FDM Birds, PACIFIC DAILY NEWS, Hagatna,
Aug. 5, 2002, at 1 (discussing role FDM plays for military is critical).
79. See id. (stating Guam's Chamber of Commerce intended to end percep-
tion that Guam was against hosting more military personnel).
2004]
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tered voters supported an even greater military presence in the fu-
ture.80 Leaders of Guam believe that with the terrorist war, Guam
and Northern Marianas may get an economic boost due to in-
creased military spending.8 1
7. Procedural History of Center for Biological Diversity v. England
The controversy behind this lawsuit began when a birdwatcher
and former leader of the Audubon Society local to the Farallon de
Medinilla area notified the Center for Biological Diversity (CBD) of
the depleting number of birds on the island.8 2 As a result, the
Center for Biological Diversity brought suit against the Department
of Defense for inhibiting the ability of birdwatchers to observe
wildlife.83
The plaintiffs contended that by conducting bombing and
other live-fire military training activities on FDM without a MBTA
permit, the military was causing a significant loss of bird life on the
islands in violation of the MBTA and the APA.84 Although the DoD
applied for a MBTA permit in 1996, FWS denied the request.85 Ul-
timately, the district court ruled that, although the killing of the
migratory birds was unintentional, the military's live-fire training
exercises without a permit violated the MBTA and APA. 86 The dis-
trict court, however, delayed determining whether to issue an in-
junction enjoining the military from conducting training exercises
on FDM.87
80. See id. (noting results of 2001 survey of Guam voters).
81. See id. (recognizing that Guam's leaders have been wanting to grow
Guam's and Northern Marianas' economies for years with little success, but they
hope boost in military spending resulting from War on Terrorism will improve
both territories' economies).
82. See Ctr. for Biological Diversity v. Piie, 191 F. Supp. 2d at 172-73 (describing
birdwatcher's particular experiences leading up to his initiation of this law suit).
83. See id. (holding that Center for Biological Diversity had standing to bring
cause of action on behalf of birdwatchers).
84. See id. at 163 (summarizing plaintiffs suit against defendants, Secretary of
Defense, Donald Rumsfeld and Acting Secretary of Navy Robert Pirie, in their offi-
cial capacity as head of branches of engaging in live-fire exercises on FDM).
85. See id. at 166-68 (discussing military's 1996 application for MBTA permit
and subsequent denial).
86. See id. at 177-79 (holding that defendants DoD's decision to continue mili-
tary training exercises on FDM without MBTA permit constituted violation of
MBTA and APA, thereby granting plaintiffs motion for summary judgment).
87. See Ctr. for Biological Diversity v. Pirie, 191 F. Supp. 2d at 178-79 (ordering
attorneys for both parties to prepare briefs for March 13, 2002 hearing regarding
whether to issue injunction enjoining military from further conducting live-fire
training exercises on FDM).
12
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The DoD filed a motion for stay of injunction pending appeal,
but the district court denied the motion on May 1, 2002.88 The
district court issued a temporary injunction, quickly followed by an
order permanently enjoining the military from conducting live-fire
training exercises on June 3, 2002.89 On June 5, 2002, the D.C.
Circuit Court of Appeals granted the DoD's emergency motion for
stay of injunction pending appeal on the grounds that the DoD suf-
ficiently demonstrated irreparable injury, and because of the likeli-
hood of the DoD's success on the merits.90
On January 23, 2003, the United States Court of Appeals for
the District of Columbia vacated and remanded the district court's
ruling in Center for Biological Diversity v. Pirie.91 The court remanded
the case with instructions to dismiss the case as moot in light of the
December 2002 Amendments to the MBTA through the Stump
Act.92 This ruling is the latest statement from the judicial system
regarding the debate over whether the armed services should be
granted exemptions from environmental regulations.
D. Bob Stump National Defense Authorization Act for Fiscal
Year 2003 (Stump Act) 93
1. Creation and Legislation of Section 315
Congress enacted the Stump Act on December 2, 2002, follow-
ing months of debate in Congress regarding one provision: section
315 of the Stump Act.94 Congress stated that section 315 applied to
88. See Ctr. for Biological Diversity v. Pirie, 201 F. Supp. 2d 113, 122-23 (D.D.C.
2002) (denying DoD's motion for stay of injunction pending appeal).
89. See id. at 122 (issuing temporary thirty-day injunction and further order-
ing that, at end of period, court will make final judgment as to appropriateness of
permanent injunction, leaving room specifically within thirty-day period for "ad-
ministrative or congressional action"); see also Ctr. for Biological Diversity v. England,
2002 U.S. App. LEXIS 11493 at *1-2 (D.C. Cir. June 5, 2002) (citing date of district
court's order of permanent injunction as June 3, 2002).
90. See id. (noting appellants DoD satisfied requirements to warrant issuance
of stay of injunction pending appeal).
91. See Ctr. for Biological Diversity v. England, 2003 U.S. App. LEXIS 1110, at *1-
2 (D.C. Cir. Jan. 23, 2003) (noting both parties agree appeal is moot in light of
Stump Act).
92. See id. at *2 (citing United States v. Schaffer, 240 F.3d 35, 38 (D.C. Cir.
2001)).
93. Bob Stump National Defense Authorization Act for Fiscal Year 2003, Pub.
L. No. 107-314, 116 Stat. 2458, § 315 (2002).
94. See id. Generally, the Stump Act authorized appropriations for the fiscal
year 2003 for military activities of the Department of Defense, for military con-
struction, and the Department of Energy's defense activities. See id. Section 315
was a "rider" on the Stump Act insofar as it was a small provision attached to the
very lengthy defense appropriations legislation. Id.
200,41
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" [i] ncidental taking of migratory birds during military readiness ac-
tivities."95 Essentially, this provision grants the military an exemp-
tion from section 703 of the MBTA, which makes the taking, killing
or possessing of migratory birds unlawful. 96 The Senate enacted
section 703 only after substantive changes were made to the version
previously approved by the House. 97 The first version of the Stump
Act granted the military blanket exemptions from the MBTA, as
well as the Endangered Species Act, and met significant opposition
from Senate Democrats. 98
Eventually, legislators compromised and made two changes to
the MBTA exemption, while altogether abandoning the Endan-
gered Species Act exemption. 99 The first key change required the
Department of Interior to exercise its regulatory authority over the
DoD's activities which impact migratory birds.100 The second mate-
rial change required the DoD to take appropriate action to mitigate
the impact of its activities on migratory birds.10 1
2. Section 315: Substance
The overall purpose of the Stump Act was to authorize appro-
priations for military activities of the DoD for military construction
and defense activities of the Department of Energy, as well as to
95. Id. The Stump Act states: "During the [interim] period . .. section 2 of
the Migratory Bird Treaty Act (16 U.S.C. 703) shall not apply to the incidental
taking of a migratory bird by a member of the Armed Forces during a military
readiness activity authorized by the Secretary of Defense or the Secretary of the
military department concerned." Id.
96. 16 U.S.C. § 703 (2003). The MBTA states:
it shall be unlawful at any time, by any means or in any manner, to pur-
sue, hunt, take capture, kill . .. any migratory bird, any part, nest, or egg
of any such bird ... included in the terms of the conventions between the
United States and Great Britain for the protections of migratory birds
Id.
97. 148 CONG. REc. S10,858, 10,868-69 (daily ed. Nov. 13, 2002) (statement of
Sen. Jeffords and Sen. Levin) (discussing revised reversion of Stump Act).
98. See Heilprin, supra note 1 (discussing reasons why Pentagon has until now
only been able to obtain exemptions from MBTA).
99. See Bob Stump National Defense Authorization Act for Fiscal Year 2003,
Pub. L. No. 107-314, 116 Stat. 2458, § 315 (2002) (showing that in final form, ex-
emption differs from original form because it is temporary in nature and excludes
any provision for exemption from Endangered Species Act).
100. See id. (discussing in subsection (b) ways in which Secretary of Defense
must work in consultation with Secretary of Interior in monitoring, minimizing
and mitigating adverse impacts of military readiness training on migratory bird
species).
101. See id. Section 315's plain language shows that legislators aimed to avoid
giving blanket exemptions to the military to engage in military readiness training
without any regard for the life of migratory bird species. Id.
14
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prescribe personnel strengths for each fiscal year for the Armed
Forces. 10 2 Section 315 of the Stump Act grants the Armed Forces a
temporary exemption from the MBTA and includes six
subsections.10 3
Subsection (a) grants the military interim authority for inci-
dental takings of migratory birds. 10 4 It states that section 2 of the
MBTA shall not apply to the incidental takings of migratory birds by
members of the armed forces during military readiness activities au-
thorized by the Secretary of Defense or the secretary of the appro-
priate military department. 105
Subsection (b) requires that the Secretary of Defense, in con-
sultation with the Secretary of the Interior, shall identify measures
to minimize any adverse impacts of military training activities on
migratory birds. 10 6 Specifically, subsection (b) requires that the
Secretary of Defense and Secretary of the Interior perform two du-
ties. 10 7 First, they must identify measures that will minimize and
mitigate adverse impacts of military training on migratory bird spe-
cies. 10 8 Second, they must monitor the impact of their training ac-
tivities on migratory bird species.109
Subsection (c) discusses the length of the interim period. 10 It
requires that the interim period begin on the date of enactment of
the Stump Act and end on the date on which the Secretary of the
102. See id. (stating general purposes of Stump Act).
103. See id. Section 315 is entitled "Incidental Taking of Migratory Birds Dur-
ing Military Readiness Activities." Id.
104. See Bob Stump Act § 315(a) (mandating that section 2 of Migratory Bird
Treaty Act shall not apply to military personnel engaging in readiness training).
105. See id. The Stump Act states:
During the period described in subsection (c), section 2 of the Migratory
Bird Treaty Act (16 U.S.C. 703) shall not apply to the incidental taking of
a migratory bird by a member of the Armed Forces during a military
readiness activity authorized by the Secretary of Defense of the Secretary
of the military department concerned.
Id.
106. See id. § 315(b) (stating title of subsection (b) as "Identification of Mea-
sures to Minimize Impact of Activities").
107. See id. (discussing that two duties described within subsection (b) are to
be performed within time constraints explained in subsections (c) and (d)).
108. See id. § 315(b) (1) (stating Secretaries have duty "to minimize and miti-
gate, to the extent practicable, any adverse impacts of authorized military readi-
ness activities on affected species of migratory birds").
109. See Bob Stump Act § 315(b)(2) (stating Secretaries also carry duty "to
monitor the impacts of such military readiness activities on affected species of mi-
gratory birds").
110. See id. § 315(c) (describing interim period by stating that "[t]he period
described in this subsection is the period beginning on the date of the enactment
of this Act and ending on the date on which the Secretary of the Interior publishes
[a notice] in the Federal Register . . .").
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Interior publishes a notice in the Federal Register stating that three
things have occurred.1 1 First, the Secretary of the Interior must
give notice that regulations authorizing the Armed Forces to inci-
dentally take migratory birds have been prescribed pursuant to sec-
tion 315(d) of the Stump Act. l" 2 Second, the Secretary of the
Interior must give notice that all legal challenges to the regulations
have been exhausted pursuant to section 315(e) of the Stump
Act.113 Third, the Secretary of the Interior must give notice that
regulations authorizing the incidental takings have taken effect.114
Once these three factors have been met, the interim period is over.
Subsection (d) requires the Secretary of the Interior to exer-
cise his authority under the MBTA by prescribing regulations ex-
empting the Armed Forces for incidental takings of migratory birds
during military training." 15 The Secretary of the Interior must com-
mence the process of making these regulations within one year
from the date of enactment of the Stump Act.116
111. See id. § 315 (c)(1-3) (listing three items which Secretary of Interior must
give notice of in Federal Register in order to end interim period).
112. See id. § 315(c) (1) (stating Secretary of Interior must give notice that
"regulations authorizing the incidental taking of migratory birds by members of
the Armed Forces have been prescribed in accordance with the requirements of
subsection (d)").
113. See id. § 315(c) (2) (stating that Secretary of Interior must give notice
that "all legal challenges to the regulations and to the manner of their promulga-
tion (if any) have been exhausted as provided in subsection (e)").
114. See Bob Stump Act, § 315(c)(3) (stating that Secretary of Interior must
give notice that "the regulations have taken effect").
115. See id. § 315(d) (discussing incidental takings after interim period). Sec-
tion 315(d) states:
(1) Not later than the expiration of the one-year period beginning on the
date of the enactment of this Act, the Secretary of the Interior shall exer-
cise the authority of that Secretary under section 3(a) of the Migratory
Bird Treaty Act (16 U.S.C. 704(a)) to prescribe regulations to exempt the
Armed Forces for the incidental taking of migratory birds during military
readiness activities authorized by the Secretary of Defense or the Secre-
tary of the military department concerned. (2) The Secretary of the Inte-
rior shall exercise authority under paragraph (1) with the concurrence of
the Secretary of Defense.
116. Id. See also 16 U.S.C. 704(a) (2001). Section 704(a) provides, in part:
the Secretary of the Interior is authorized and directed, from time to
time, having due regard to the zones of temperature and to the distribu-
tion, abundance, economic value, breeding habits, and times and lines of
migratory flight of such birds, to determine when, to what extent, if at all,
and by what means, it is compatible with the terms of the conventions to
allow hunting, taking, capture, killing, possession, sale, purchase, ship-
ment, transportation, carriage, or export of any such bird, or any part,
nest, or egg thereof, and to adopt suitable regulations permitting and
governing the same, in accordance with such determinations, which regu-
lations shall become effective when approved by the President.
16
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Subsection (e) provides for legal challenges to the regulations
prescribed pursuant to Section 315 of the Stump Act." 17 Basically,
subsection (e) provides that all parties seeking judicial review of
these regulations file an action in federal court within 120 days of
the date on which the regulations are published in the Federal Reg-
ister. 118 After that date, all legal challenges to the regulations and
to the manner of their promulgation will be considered
"exhausted."119
Subsection (f) provides a definition for "military readiness ac-
tivity," a term used throughout Section 315 of the Stump Act.120
This definition is important because Section 315 provides the
Armed Services with an exemption from the MBTA, but this ex-
emption extends only to "military readiness activities."'121 Subsec-
tion (f) describes "military readiness activities" as "(A) all training
and operations of the Armed Forces that relate to combat; and (B)
the adequate and realistic testing of military equipment, vehicles,
weapons, and sensors for proper operation and suitability for com-
bat use." 122
In summary, Section 315 of the Stump Act exempts the Armed
Forces from MBTA regulations during military readiness activi-
ties.123 This exemption will last for the defined interim period. 24
During this interim period, the Secretary of the Interior has until
Bob Stump Act, § 315. Because the Stump Act was passed on December 2, 2002,
one can infer from its language that the deadline for the Secretary of the Interior
to comply with section 315(d) of Stump Act is December 2, 2003.
117. See id. § 315(e). The Bob Stump Act states:
[a]n action seeking judicial review of regulations prescribed pursuant to
this section or of the manner of their promulgation must be filed in the
appropriate Federal court by not later than the expiration of the 120-day
period beginning on the date on which such regulations are published in
the Federal Register. Upon the expiration of such period and the ex-
haustion of any legal challenges to the regulations pursuant to any action
filed in such period, there shall be no further judicial review of such regu-
lations or of the manner of their promulgation.
Id.
118. See id. (stating 120-day period will begin on date regulations are pub-
lished in Federal Register).
119. See id. (emphasizing that after expiration of 120-day period, there shall
be no further judicial review of these regulations).
120. See id. § 315(0 (defining "military readiness activity").
121. See Bob Stump Act § 315 (a), (f) (noting under subsection (a), section 2
of MBTA shall not apply to incidental taking of migratory birds by member of
Armed Forces during military readiness activities).
122. See id. § 315(f) (describing "military readiness activity").
123. See id. § 315(a) (generally describing purpose of section 315).
124. See id. § 315(c) (noting exemption described in section 315 is not perma-
nent, but rather applies for interim period).
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December 2, 2003 to commence creating a regulation exempting
the Armed Forces from the MBTA during military readiness activi-
ties, pursuant to his power to create exemptions under the
MBTA. 125 Within 120 days of the regulation's publication in the
Federal Register, all actions seeking judicial review of the regula-
tion must be filed in federal court.126 Once those actions are ex-
hausted, the Secretary of the Interior must file in the Federal
Register a notice that (1) he created the regulation as instructed by
section 315(d), (2) all legal challenges to the regulation are ex-
hausted, and (3) the regulation has taken effect. 127 The interim
period will end on the date the Secretary of the Interior files this
notice in the Federal Register. 128 Finally, during the interim period
and thereafter, the Secretary of Defense and Secretary of the Inte-
rior must monitor whether military readiness activities adversely im-
pact migratory bird species, as well as identify measures to minimize
and mitigate those adverse effects. 129
III. ANALYsis
A. Center for Biological Diversity v. Englan °3 0
The court's analysis in Center for Biological Diversity v. Pirie and
its continued analysis throughout the subsequent appeal adds value
in understanding Center for Biological Diversity v. England and its
implications.
125. See id. § 315(d) (explaining Secretary of Interior has one year from date
of enactment of Stump Act to begin creating regulation exempting military from
MBTA pursuant to power under section 3(a) of MBTA).
126. See Bob Stump Act, § 315(e) (regarding limitation of judicial review to
120-day period after publication of Secretary of Interior's regulation in Federal
Register pursuant to subsection (d) of Section 315 of Stump Act).
127. See id. § 315(c) (describing process by which interim period begins and
ends).
128. See id. § 315(c) (stating interim period ends on date Secretary of Interior
publishes notice of material described in subsection (c) of section 315 of Stump
Act).
129. See id. § 315(b) (describing duty of Secretary of Defense and Secretary of
Interior to monitor adverse effects and identify measures to minimize their
impact).
130. See Ctr. for Biological Diversity v. England, 2002 U.S. App. LEXIS 11493
(D.C. Cir. June 5, 2002) (showing latest opinion in CBD saga). See also Ctr. for
Biological Diversity v. Piie, 191 F. Supp. 2d 161, 163 (D.D.C. 2002) (explaining
district court opinion which was first opinion in CBD saga). See also Ctr. for
Biological Diversity v. Pine, 201 F. Supp. 2d 113 (D.D.C. 2002) (revealing district
court's May 2002 denial of defendant's emergency motion for stay of injunction,
which was eventually granted by circuit court in June 2002).
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1. Center for Biological Diversity v. Pirie: District Court Grants
CBD's Motion for Summary Judgment and Rules Against
DoD: March 2002
In March 2002, the District Court for the District of Columbia
granted CBD's motion for summary judgment against the DoD,
finding that the DoD had violated and was continuing to violate the
MBTA and the APA by killing migratory birds on Farallon de
Medinilla without a permit.' 3 '
Both the plaintiffs and the defendants motioned for summary
judgment in Center for Biological Diversity v. Piie. 3 2 The court used
the standard applicable to motions for summary judgment, which
requires that judgment only be granted if one of the parties is enti-
fled to judgment as a matter of law upon facts that are not genu-
inely disputed. 133
The court first addressed the DoD's argument that CBD lacked
standing.1 3 4 To satisfy the case or controversy requirement of Arti-
cle III of the Constitution, the plaintiff must prove three points.13 5
First, a plaintiff must show that he has suffered a "concrete and
particularized injury that is actual or imminent not merely conjec-
tural or hypothetical." 136 Second, the plaintiff must demonstrate
that the injury is fairly traceable to the defendant's challenged ac-
tion. 13 7 Finally, the plaintiff must establish that a court decision
can fairly redress the injury.13 8 In addition to proving the case or
controversy requirement, an organization must meet three require-
ments to have standing to sue on behalf of its members. 139 First,
those members must have standing to sue in their own right.140
131. See Ctr. for Biological Diversity v. Piie, 191 F. Supp. 2d 161, 164 (D.D.C.
2002) (summarizing court's holding in Ctr. for Biological Diversity v. Pirie).
132. See id. (granting plaintiffs motion for summary judgment while denying
defendant's motion for summary judgment in Ctr. for Biological Diversity v. Pifie).
133. See id. at 170-71 (citing Celotex Corp. v. Catrett, 477 U.S. 317, 325 (1986)
and Rhoads v. McFerran, 517 F.2d 66, 67 (2d Cir. 1975)).
134. See Ctr. for Biological Diversity, 191 F. Supp. 2d at 171-73 (rejecting defen-
dant's argument that CBD lacked standing in this case).
135. See id. at 171 (citing case or controversy requirements as required by Arti-
cle III of U.S. Constitution). See also U.S. CONST. art. III.
136. Friends of the Earth v. Laidlaw Envtl. Services, 528 U.S. 167, 180-81 (2000)
(discussing standing requirements).
137. See Ctr. for Biological Diversity, 191 F. Supp. 2d at 171 (citing Lujan v. De-
fenders of Wildlife, 504 U.S. 555 (1992)).
138. See id. (discussing three requirements plaintiff must show to establish
standing).
139. See Laidlaw, 528 U.S. at 180-81 (noting that for organization to have
standing to sue on behalf of members it must meet three requirements).
140. See id. at 181 (stating that members must have standing independent of
organization to sue on matter at hand).
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Second, the interests at stake must be germane to the organiza-
tion's purpose.141 Third, neither the claim asserted nor the relief
requested can require the participation of the organization's indi-
vidual members in the lawsuit. 142
The court held that CBD met the requirements for an organi-
zation to have standing to sue on behalf of its members. 143 Accord-
ing to the court, the protection of migratory birds was germane to
CBD's organizational purpose, and neither the claim nor the re-
quested relief required any individual members of CBD to partici-
pate in the suit.144
The DoD argued that CBD failed to show that any of its mem-
bers suffered a concrete injury resulting from the training activities
on FDM. 145 According to the DoD, any injury to the birdwatcher
who initiated Center for Biological Diversity v. Pirie is remote because
he does not visit FDM, but merely observes the birds on FDM from
remote islands.' 46 The court held that the birdwatcher's ability to
observe the birds on FDM is "undeniably harmed" by the DoD's
activities there. 147 According to the court in Center for Biological Di-
versity v. Pifie, CBD met the requirements for standing because it
showed (1) that its members suffered an actual and particularized
injury, (2) that the the injury was directly caused by the DoD's un-
authorized killing of migratory birds on FDM, and (3) that the in-
jury was redressable by an injunction halting those activities. 148
141. See id. (noting that interests at stake must be germane to purpose of or-
ganization seeking to represent members in suit).
142. See id. (insisting that neither claim asserted nor relief requested require
individual members to participate in lawsuit).
143. See Ctr. for Biological Diversity v. Pirie, 191 F. Supp. 2d at 171-73 (finding
declarations submitted by CBD showed CBD met standing requirements to sue on
behalf of organization's members).
144. See id. at 171 (holding that interests at stake in this litigation are germane
to purpose of CBD).
145. See id. at 172. Despite this argument, the District court stated that it is
well settled that even a desire to observe animal species for purely aesthetic pur-
poses constitutes a cognizable interest for the purpose of achieving standing. Id.
146. See id. The court rejected this argument on the basis that migratory
birds, by nature, fly between islands. Further, the court reasoned that because
migratory birds on FDM are being killed, they will not be flying between and onto
other surrounding islands, and birdwatchers will have less opportunity to observe
them. Id.
147. See id. (noting DoD's activities will cause bird mortality and habitat modi-
fication, which constitutes concrete injury to bird watchers).
148. See Ctr. for Biological Diversity v. Pirie, 191 F. Supp. 2d at 173. This section
of the court's opinion included scathing remarks toward some of the DoD's argu-
ments, noting at one point that the court "hopes that the federal government will
refrain from making or adopting such frivolous arguments in the future." Id.
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Second, the court focused on CBD's argument that the DoD
had violated the MBTA and the APA's prohibition of unlawful
agency action.149 In addressing whether the DoD's actions on FDM
violated the MBTA, the court noted that the MBTA's prohibition
against killing migratory birds fully extends to federal agencies. 150
The court found that the DoD's activities clearly violated the MBTA
and that the DoD could not find any other authorization for their
activities pursuant to the MBTA regulations. 1 51 The court rejected
the DoD's argument that the killings of migratory birds on FDM are
unintentional, finding instead that the killings are intentional be-
cause the DoD engages in training activities knowing that birds will
be killed as a consequence. 15 2 The court further noted that even if
the deaths were unintentional, the MBTA prohibits both inten-
tional and unintentional killings of migratory species. 53
After establishing that the DoD violated MBTA, the court de-
termined that because of this violation, the DoD had also violated
the APA. CBD argued that, even though the MBTA provides no
private cause of action against the government to enforce MBTA
provisions, the government had violated the APA's prohibition on
unlawful agency action.' 54 The DoD argued that plaintiff's APA
claim failed on two grounds. 155 First, DoD argued that APA only
authorizes review of final agency actions.' 56  In determining
whether an action constitutes "final agency action," courts consider
"whether the agency's position is 'definitive' and whether it has a
'direct and immediate ... effect on the day-to-day business' of the
149. See id. at 173-75 (addressing plaintiffs argument that DoD violated both
MBTA and APA by engaging in described training activities on FDM).
150. See id. at 173 (citing holding of Humane Soc'y v. Glickman, 217 F.3d 882
(D.C. Cir. 2000)). See also supra notes 26-33 and accompanying text (discussing
historical context of applicability of MBTA prohibitions extended to federal
government).
151. See id. at 174 (holding FWS never issued DoD permit constituting permis-
sible exception to MBTA prohibitions).
152. See id. The court even went so far as to state DoD's argument was "mis-
leading" and that knowledge of bird deaths resulting from live-fire training exer-
cises sufficiently constitutes "intent" under the MBTA. Id.
153. See id. at 174-75 (citing other cases where courts have refused to include
knowledge requirement in MBTA analysis).
154. See 5 U.S.C. § 706(2) (A) (1966) (making agencies liable for any action
that is "arbitrary, capricious, an abuse of discretion, or otherwise not in accordance
with law").
155. See Cr. for Biological Diversity, 191 F. Supp. 2d at 176-77 (rejecting DoD's
defenses that (1) plaintiffs failed to challenge "final agency action," and that (2)
FWS had prosecutorial discretion on matter).
156. See 5 U.S.C. § 704 (1966) (requiring that for court to have jurisdiction
pursuant to APA, complaint must challenge "final agency action").
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parties." 157 The DoD argued that CBD was challenging the general
practices of the United States in conducting military training exer-
cises on FDM and not any specific activity. 158 The court disagreed
with this argument and held that CBD was specifically challenging a
Record of Decision to continue live-fire military training exercises
on FDM.159 According to the court, the DoD's Record of Decision
challenged by CBD constituted "final agency action."160
Second, the DoD argued that plaintiffs APA claim failed be-
cause prosecuting unintentional killings of migratory birds is a mat-
ter which is appropriately left to the FWS's prosecutorial
discretion. 161 The court disagreed with this argument, holding that
a federal agency, such as FWS, should not have prosecutorial discre-
tion in determining whether another federal agency violated a fed-
eral law. 162
From the foregoing analysis, the court concluded that the
DoD's decision to continue military training on FDM violated the
MBTA and the APA and granted CBD's motion for summary judg-
ment.1 63 Yet, the court refrained, at that time, from issuing any in-
junctions against the DoD. 164
2. District Court Issues Injunction Against DoD: May 2002
After the court considered the parties' submissions regarding a
remedy, it issued an injunction that enjoined the DoD from engag-
ing in any military training exercises with potential to wound or kill
migratory birds.1 65 The plaintiffs asked the court to consider the
157. See Ctr.for BiologicalDiversity v. Pirie, 191 F. Supp. 2d at 175 (quoting Ciba-
Geigy Corp. v. United States Envtl. Protection Agency, 801 F.2d 430, 436 (D.C. Cir.
1986)).
158. See id. at 176 (citing Def.s' Mem. In Supp. of Mot. for Summ. J. at 19).
159. See id. at 176 (explaining that plaintiffs were challenging August 18, 1999
Record of Decision announcing continued use of FDM for live-fire training exer-
cises due to Navy's 1999 preparation of Environmental Impact Statement).
160. See id. at 176-77 (distinguishing facts of Center for Biological Diversity v. Pirie
from other cases falling outside scope of "final agency action").
161. See id. (rejecting DoD's argument that prosecution of unintentional kill-
ings of migratory birds is to be left to FWS's discretion).
162. See Ctr. for Biological Diversity v. Pirie at 177 (stating this argument does
not apply to this case, noting "Congress and the President... together have given
the citizens of this country the right to sue their federal government civilly when it
violates the law.").
163. See id. (granting summaryjudgment to CBD and denying DoD's motion
for summary judgment).
164. See id. at 178 (postponing further decisions regarding injunctions until
both parties submitted briefs answering questions set forth at end of court's opin-
ion in Center for Biological Diversity v. Pirie).
165. See Ctr. For Biological Diversity v. Pirie, 201 F. Supp. 2d 113, 122-23 (D.C.
Cir. 2002) (issuing preliminary 30-day injunction to be followed by consideration
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applicable sections of the MBTA and the APA. The defendants, on
the other hand, asked the court to consider only the APA, arguing
that only the APA authorizes the injunctive relief which plaintiffs
sought. 166 In its opinion, the court rejected the DoD's argument
that the court had the discretion to grant the military equitable re-
lief for the sake of national security. 167 The court addressed the
issue of whether Congress intended the APA to limit the court's
equitable discretion. 168 In its analysis, the court noted that section
702 of the APA created the right to sue the United States and
waived the United States' sovereign immunity in non-damages ac-
tions. 169 The court also stated that section 706 of the APA states the
court's scope of review in reviewing claims of agency violations.1 70
After a lengthy analysis, the court held that Congress had not
clearly and equivocally limited the court's discretion under the
APA.
171
In determining the proper remedy, the court recognized pre-
cedent which stated that even if the court determines it has some
discretion, it cannot exercise its discretion to provide relief.' 72 Fur-
thermore, the court held that the facts of Center for Biological Diver-
of any administrative or congressional action before issuing permanent
injunction).
166. See id. at 116 (discussing plaintiffs' and defendants' arguments regarding
which law to consider).
167. See id. at 116-17 (stating that focus on language, history, and purpose of
APA was more important than contingency of liability under section 706 of APA on
violation of another law).
168. See id. at 118. The court stated:
a court can not conclude that an injunction must issue solely based on
the fact of the statutory violation itself .... Rather, a court must inquire
in to the language and purpose of the statute at issue in order to assess
whether Congress has clearly limited the usual range of equitable options
available to a court so as to constrain the court's discretion.
Id. (citations omitted).
169. See id. (examining relevant language of APA).
170. See Ctr. For Biological Diversity v. Pine, 201 F. Supp. 2d at 118 (quoting
section 706's "scope of review" provision). "The reviewing court shall (1) compel
agency action unlawfully withheld or unreasonably delayed; and (2) hold unlawful
and set aside agency action, findings, and conclusions found to be (A) arbitrary,
capricious, and abuse of discretion, or otherwise not in accordance with law.
Id.
171. See id. at 119 (holding that plain text, legislative history, and case law
support finding that Congress has not clearly and unequivocally limited court's
discretion under APA).
172. See id. (citing United States v. Oakland Cannabis Buyers' Coop., 532 U.S. 483,
497 (2001) (stating "[a] court sitting in equity cannot choose to grant no relief
because 'a court sitting in equity cannot ignore the judgment of Congress deliber-
ately expressed in legislation .... A district court, cannot, for example, override
Congress' policy choice, articulated in a statute, as to what behavior should be
prohibited."').
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sity v. Pirie mandate that an injunction halting all live-fire training
exercises on FDM is the only option which will guarantee compli-
ance with the APA and the MBTA. 73 The court rejected the DoD's
argument that the court should only issue an injunction ordering
the DoD to obtain a permit from FWS. 174 In summary, the court
found issuing an injunction enjoining the DoD from any further
live-fire military training on FDM to be the only viable option. 175
3. DoD's Emergency Motion for Stay of Injunction Pending Appeal
Is Granted by D.C. Circuit Court: June 2002
In June 2002, the United States Court of Appeals for the Dis-
trict of Columbia granted the DoD's emergency motion for stay of
injunction pending appeal.1 76 The court stayed the district court's
prior order permanently enjoining the military from conducting
military training exercises on FDM which would potentially harm or
kill migratory birds.1 77 According to the court, the DoD sufficiently
demonstrated irreparable injury would result otherwise.1 78 In addi-
tion, the court found that in its appeal, the DoD showed a likeli-
hood of success on the merits.179 The court held that the
combination of these two factors warranted a stay of injunction. 80
4. Center for Biological Diversity v. England: D.C. Circuit Court
Vacates Center for Biological Diversity v. Pirie in Light of
Stump Act
In January 2003, the United States Court of Appeals for the
District of Columbia vacated the district court's judgment in Center
173. See id. at 120 (explaining there are no mitigating actions U.S. could take,
other than stopping live-fire training exercises altogether, that would ensure that
no migratory birds would be wounded or killed).
174. See id. at 120-21 (stating that forcing DoD to obtain permit from FWS is
not viable remedy because FWS rejected DoD's application for permit on at least
two prior occasions).
175. See Ctr. For Biological Diversity v. Pirie, 201 F. Supp. 2d at 122. Despite
ultimately issuing the injunction, the court noted that it "of course recognizes the
weight and importance of the United States' interest in using FDM for military
training, particularly at this point in time ...." Id.
176. See Ctr. for Biological Diversity v. England, No. 02-5163, 2002 U.S. App.
LEXIS 11493, at *1-2 (D.C. Cir. June 5, 2002) (holding that motion of appellant,
DoD, is granted).
177. See id. at *2 (finding that district court's order permanently enjoining
DoD from training on FDM should be stayed pending appeal).
178. See id. (noting that DoD showed irreparable injury).
179. See id. (noting that likelihood of success on merits was factor to be
considered).
180. See id. (citing Washington Metro. Area Transit Comm'n v. Holiday Tours, Inc.,
559 F.2d 841, 843 (D.C. Cir. 1977)).
24
Villanova Environmental Law Journal, Vol. 15, Iss. 1 [2004], Art. 6
https://digitalcommons.law.villanova.edu/elj/vol15/iss1/6
MILITARY EXEMPTIONS FROM REGULATIONS
for BiologicalDiversity v. Pirie, remanding the case with instructions to
dismiss the case as moot in light of the December 2002 Amend-
ments to the MBTA through the Stump Act.18 1 The concise opin-
ion stated that both parties agreed the appeal was moot in light of
the Stump Act.182 The Court of Appeals noted, however, that plain-
tiff CBD was opposed to vacating the district court's decision, claim-
ing that the Stump Act was enacted to "overturn an unfavorable
precedent" and "manipulate the judicial system."183 The Court of
Appeals found that this argument lacked evidence, noting that
"[t] he legislature may act .. .because the lawsuit has convinced it
that existing law is flawed."184
B. Stump Act
The Stump Act was introduced in the House of Representatives
(House) on April 23, 2002, and an amended version was passed on
May 9, 2002.185 The amended version was passed in the Senate on
June 27, 2002.186 The Stump Act was enacted on December 2,
2002.187 Throughout the legislative process, many legislators
voiced their opinions on whether to grant the Armed Services an
exemption from the MBTA during military readiness activities.188
This debate, which occurred in both the House and the Senate,
provoked the two conflicting schools of thought on whether the
interest in protecting the environment outweighs the interest in
181. See Ctr. for Biological Diversity, No. 02-5163 2002 U.S. App. LEXIS 1100 at
*2 (D.C. Cir. Jan. 23, 2003) (stating holding of Center of Biological Diversity v.
England).
182. See id. at *2 (noting although parties agree that instant appeal is moot in
light of Stump Act, appellee CBD maintains that Congress is using legislation to
manipulate legal system).
183. See id. (describing appellee CBD's arguments in opposing vacation of
district court opinion).
184. See id. at *2-*3 (citing Nat'l Black Police Ass'n v. Dist. of Columbia, 108 F.3d
346, 351-52 (D.C. Cir. 1997).
185. See 148 CONG. REc. H1532 (daily ed. Apr. 23, 2002) (describing pro-
posed Stump Act as, "A bill to authorize appropriations for fiscal year 2003 for
military activities of the Department of Defense, and for military construction, to
prescribe military personnel strengths for fiscal year 2003, and for other purposes;
to the Committee on Armed Services."); see also 148 CONG. REc. H2249 (daily ed.
May 9, 2002) (passing Stump Act, as amended, by 359 yeas to 58 nays).
186. See 148 CONG. REc. S6225 (daily ed. Nov. 13, 2002) (passing Stump Act,
as amended, by unanimous consent).
187. See Bob Stump National Defense Authorization Act for Fiscal Year 2003,
Pub. L. No. 107-314, 116 Stat. 2458, § 315 (enacted Dec. 2, 2002).
188. See 148 CONG. REc. H2249 (May 9, 2002) (demonstrating just one debate
between House Republicans and Democrats on issue of giving exemptions from
environmental regulations to military).
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providing for the national defense. 189 Broadly, Republicans and
Democrats are split on this issue; more narrowly, there exists a clear
rift between unyielding environmentalists and those who regard
our national defense as the highest priority. 90
1. Congressional Arguments in the House of Representatives
In the House, debate over this issue arose in four major in-
stances.' 91 On May 9, 2002, the debate began with Representative
(Rep.) Weldon, a Republican from Pennsylvania, who supported
granting the Armed Services exemptions from MBTA.1 92 Rep. Wel-
don stated that he believed the quality of the military has suffered
because of "taking a holiday in the nineties by cutting back on mili-
tary spending."'193
Citing multiple pieces of environmental legislation he sup-
ported and terming himself a "green Republican," Rep. Weldon
provided firm support in favor of granting the Armed Forces ex-
emptions from the MBTA.194 Rep. Weldon further stated that the
bill does not "gut" environmental laws and answers to the need for
Congress to make sure the military is properly trained. 195 Rep. Wel-
don then explained how military training at Camp Pendleton in
California suffers because of stiff environmental regulations. 196
Rep. Weldon described how Marines, who engage in amphibious
189. See id. at H2251-52 (showing debate between Congressman Dingell and
Weldon over issue).
190. SeeJohn Heilprin, GAO Says Environmental Laws Aren't Getting in the Way of
Military Training, ASSOCIATED PRESS July 10, 2002, available at http://www.cnn.
com/new/wire-stories/2002/07/07102002/ap_47793.asp (showing differentiation
between environmentalist perspective and that of military personnel).
191. See 148 CONG. REc. H2249 (daily ed. May 9, 2002) (demonstrating de-
bate between House Republicans and Democrats on issue); see also 148 CONG. REC.
E809 (daily ed. May 9, 2002); 148 CONG. REc. H8535 (daily ed. Nov. 12, 2002); 148
CONG. REc. E2010 (daily ed. Nov. 14, 2002).
192. 148 CONG. REc. H2249, H2250-51 (daily ed. May 9, 2002) (statement of
Rep. Weldon). Representative Weldon stated that he believed the Stump Act to be
a "good, bipartisan defense bill." Id. at H2250.
193. 148 CONG. REc. H2249, H2250-51 (daily ed. May 9, 2002) (statement of
Rep. Weldon). Rep. Weldon stated his view that "[w]e have cut back across the
board and now we are trying to play catch-up, and it is impossible. This bill makes
a good downpayment in trying to reverse that, but it is not enough." Id. at 2251.
194. See id. at H2251. Rep. Weldon stated, "I will take a back seat to no one
on environmental votes. I have been a green Republican, voting and endorsing
and cosponsoring the Clean Air Act, clean water, endangered species, wetlands
protection. I serve on the Migratory Bird Commission." Id.
195. See id. (explaining why exempting Armed Forces from MBTA is
necessary).
196. See id. (noting that Camp Pendleton is top training site for Marines' am-
phibious forces).
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combat training, are forced to take buses between the shore and
the ground where they train in order to avoid certain endangered
species. 197 Furthermore, Rep. Weldon asserted that the disputed
portions of the Stump Act aim at making sure soldiers, sailors,
corpsmen and Marines receive adequate training. 198 He argued
that the lives of members of the Armed Forces are undoubtedly as
valuable as that of other species. 199 Rep. Weldon pointed out that
"those who say that somehow this bill is rolling back environmental
laws . .. are grossly misinformed. '" 20 0
Rep. Weldon also noted that the Armed Forces are not set on
destroying the environment, as some would believe, and presented
evidence that the Navy spends more money on oceanographic re-
search than any other Federal agency.20 1 Finally, Rep. Weldon ar-
gued that poor local zoning and planning has caused California to
become so "built up" that "endangered species had no place to go
except for our military base," and it is unfair to force the military to
bear the brunt of those mistakes. 20 2 Rep. Weldon concluded by
stating that "[w]e are trying to do the right thing. We are also try-
ing to protect our troops. We are also trying to give some relief so
our military personnel can be properly trained and equipped when
they are called upon to protect America." 20 3
Rep. Dingell, a Democrat from Michigan, disagreed and called
this provision of the Stump Act "a fine example of high-handed
arrogance by the Republican leadership ..... ,204 Rep. Dingell
stated that in his dealings with the military, he has found that they
197. See id. (asserting that our nation then asks these men to risk their lives).
198. See 148 CONG. Rc. H2249 at H2251 (daily ed. May 9, 2002) (statement
of Rep. Weldon) (explaining that provision at issue is not about rolling back, but
rather is opportunity to allow proper training to take place).
199. See id. (asking rhetorically, "Is a snail darter's life more important than
the soldier?").
200. Id. (stating that those in favor of military exemptions from environmen-
tal regulations are concerned about protecting environment).
201. See id. (statement of Rep. Weldon) ("Every oceanographic research
school, Scripps, Woods Hole, gets all or a bulk of their money from naval research
accounts.").
202. See id. (statement of Rep. Weldon) (stating he recently took helicopter
ride along California coast and saw only remaining open area of coastal land was
Camp Pendleton).
203. Id.
204. See 148 CONG. REc. H2249, H2251 (daily ed. May 9, 2002) (statement of
Rep. Dingell) (stating that he feels House has not had adequate opportunity to
discuss important environmental matters affected by Stump Act). Id.
2004]
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"constantly seek to get out from under environmental laws. ' 20 5 Ac-
cording to Rep. Dingell, this provision gives the military another
opportunity to avoid environmental laws.20 6 Rep. Dingell talked
about how this provision should have been discussed through a
more lengthy process so that environmentalists could have been
heard. 20 7 He argued that World Wars I, II and numerous other
wars were fought with the MBTA in full effect; but, he failed to
account for any changes America might have seen in the last fifty
years that would have affected the ability of the Armed Forces to
train in full compliance with environmental regulations. 20 8 Al-
though Rep. Dingell recognized the need to maintain military read-
iness in light of the terrorist attacks of September 11, 2001, he
failed to stipulate how the military could achieve such readiness
when hindered by environmental regulations like the MBTA.209
Rep. Rahall, a Democrat from West Virginia, also spoke out in
opposition to granting the Armed Forces exemptions' from the
MBTA.210 According to a statement issued by Rep. Rahall and Rep.
Dingell, " [t] his legislation while important to our national security
and military preparedness has been misused as a vehicle to bypass
committee jurisdiction and public process in order to create un-
precedented and unwarranted exemptions to key environmental
laws." 211 Rep. Rahall and Rep. Dingell also argued that the DoD
205. See id. Rep. Dingell also stated that "the military bases in this Nation are
some of the most skunked up, defiled, and dirty places, contaminated with hazard-
ous waste, radioactivity and other things." Id.
206. See id. (noting that provision will permit military to "seek yet another
opportunity to escape the requirements of law that say we are all going to together
protect our environment against the kind of high-handed arrogance that the mili-
tary engages in.").
207. See id. (demonstrating that there is regular process which would permit
military to have ordinary hearings and seek relief, but that Committee on Armed
Services "with its usual arrogance saw to it that there was no opportunity for Mem-
bers to be heard, no opportunity to complete a record to justify whether or not this
is approporiate.").
208. See id. (showing where Rep. Dingell failed to account for effect of poor
zoning and planning in forcing endangered species onto few remaining open
coastal lands).
209. See 148 CONG. REC. H2249, H2251 (daily ed. May 9, 2002). (statement of
Rep. Dingell) Rep. Dingell recognized the ability of the Secretary of the Interior to
determine when migratory birds can be taken under the MBTA. Id. He failed to
mention, however, the inability of the FWS to issue a permit for such takings be-
cause the language of the MBTA leaves no room for distinction between inten-
tional and unintentional taking of migratory birds. Id.
210. See id. at H2254 (statement of Rep. Rahall) (complaining primarily that
adding this provision as rider - very small portion of large piece of legislation -
meant that DoD Authorization amounted to "sneak attack").
211. See id. (statement of Rep. Dingell and Rep. Rahall) (urging representa-
tives to allow for amendments to Stump Act to strike "anti-environmental" riders).
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has failed to show that exemptions to . . . environmental laws are
necessary or that training is hindered because of those laws."2 1 2 In
addition, Rep. Rahall asserted that granting the Armed Forces ex-
emptions from the MBTA would compromise U.S. International
treaty obligations and could set an unfavorable precedent for other
countries. 213 Finally, Rep. Rahall contended that granting exemp-
tions to the Armed Forces meant granting the military unprece-
dented, self-regulatory authority.21 4
Additionally, Rep. Gephardt, a Democrat from Missouri, spoke
briefly on the matter.21 5 According to Rep. Gephardt, permitting
the military exemptions as a rider on the Stump Act shows that
Republicans are "eroding environmental protections in a way that is
completely inappropriate and unnecessary. '" 216
Rep. Hunter, a Republican from California, favored the ex-
emptions and emphasized that in times of war, people on the bat-
tlefield rely on good training to survive. 217 Further, he stated that
environmental regulations encroach upon many training bases in
the United States, noting that at Camp Pendleton, stiff environmen-
tal regulations allow the military to use only one-third of the train-
ing ground available.2 18 Rep. Hunter firmly stated that "[t] hese are
reasonable positions that we have taken, reasonable restrictions on
212. See id. at 2254 (anticipating GAO report which will provide data that mili-
tary has not been adversely affected by environmental laws).
213. See id. Rep. Rahall stated, "[This] could establish a negative precedent
for other signatory nations to exempt their own activities from such obligations or
consider other forms of retaliation." Id.
214. See 148 CONG. REc. H2249, H2254 (daily ed. May 9, 2002) (statement of
Rep. Rahall). Rep. Rahall further stated that no federal agency or state has such
self-regulatory authority, yet he failed to recognize that the Armed Forces cannot
be accurately be equated with other federal agencies. Id.
215. See id. at H2255 (statement of Rep. Gephardt) Rep. Gephardt's remarks
on the issue, expressing opposition to the provision, were limited to two
paragraphs of text. Id.
216. See id. (stating that Republicans are not taking adequate time to listen to
input from States, local communities, environmentalists, and Committee on
Resources).
217. See id. at H2256 (referring to Operation Enduring Freedom when stating
"we are in a war right now").
218. See id. (statement of Rep. Hunter) Rep. Hunter described other in-
stances where military training was limited by -environmental regulations:
You have to build foxholes only where you have tape that has been laid
out in an environmentally-sensitive manner... Go to bases like Mountain
Home Air Force Base in Idaho, where only one plane at a time can train
on the training field, which is like having one football player on the team
be allowed out on the field at the same time.
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the environmental laws to help our people stay alive on the
battlefield."219
Rep. Markey, a Democrat from Massachusetts, spoke against
the exemptions arguing that the military can adequately train with
the MBTA regulations in place. 220 Rep. Markey argued that "in this
legislation, the Republican Majority says we must destroy the envi-
ronment in order to save America from the terrorist threat."221 Ad-
ditionally, Rep. Markey said that there are individuals who are
"committed to dismantling the environmental laws that protect
public health and the environment."2 22
The debate continued on May 15, 2002 to the extent that Rep.
Maloney, a Democrat from Connecticut, issued an extension of re-
marks on the issue.223 Although Rep. Maloney supported the
Stump Act, he expressed his displeasure with the provision granting
the Armed Forces exemptions from the MBTA.2 24 According to
Rep. Maloney, if the exemption is necessary, either the Secretary of
the Interior or the licensing process available through FWS should
provide for it.225
On November 12, 2002, the debate on military exemptions
arose again. 226 At this point, the provision exempting the Armed
Forces from the MBTA had been organized into its final forn. 227
Rep. Hansen from Utah spoke in favor of the exemptions.2 28 He
expressed dismay for the opinion that environmental regulations
219. See 148 CONG. REc. H2249, at H2256 (daily ed. May 9, 2002) (statement
of Rep. Hunter) (summarizing his position on issue).
220. See id. at H2263 (statement of Rep. Markey) ("Our military personnel are
well-trained and ready for action and they have successfully coexisted with environ-
mental laws for the past 3 decades.").
221. See id. (claiming Republicans are proposing broad exemptions from envi-
ronmental laws using national security and military readiness as excuses).
222. See id. (stating his belief that anti-environmentalists attempt to further
their agenda by disguising it within the need for national security to avoid "public
outcry"). Rep. Markey further stated, "Don't be fooled by the new national secur-
ity wrapping. This is the same old package-the elimination of laws inconvenient
to some but crucial for protecting public and environmental health." Id.
223. See 148 CONG. REC. E809 (daily ed. May 9, 2002) (statement of Rep. Ma-
loney) (expressing full support for Stump Act).
224. See id. (noting that he wished there was more opportunity to debate this
issue on floor).
225. See id. (expressing disapproval of blanket exemptions).
226. See 148 CONG. Rc. H8535 (daily ed. May 9, 2002) (regarding Confer-
ence Report on Stump Act).
227. See id. Here, Rep. Hefley of Colorado clarifies some of the language
within Section 315 of the Stump Act. Id. at H8536.
228. See id. at H8539 (statement of Rep. Hansen) ("I think some people are
more interested in how they are scored with the League of Conservation Voters
than they are in training our boys and the girls who fight in this thing.").
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should take priority over training the young men and women of the
Armed Forces.229 Furthermore, Rep. Hansen indicated that the fi-
nal version of Section 315 of the Stump Act is so watered down that
the military was quite disappointed with the outcome. 230 He con-
cludes by recognizing that the military is now in a difficult position,
having lost most of Camp Pendleton, most of Fort Hood, most of
the Utah test and training range, as well as other training grounds
because of environmental regulations. 23'
A speech by Rep. Dingell led to the final debate in the House
on the issue pertaining to Section 315 of the Stump Act.232 This
speech primarily contained rhetoric identical to his earlier speech
on the issue. 23 3 But, his remarks may have been even more ex-
treme insofar as he stated that this provision "will effectively give
the Defense Department license to bomb and destroy at will the
natural habitats of migratory birds, endangering more than one
million birds and curtailing the enjoyment of more than 50 million
bird enthusiasts in this country."234
2. Congressional Arguments in the Senate
The Senate spent less time debating this issue. 235 Senator
Levin, a Democrat from Michigan, announced his support for the
final form of Section 315.236 He expressed his satisfaction with the
229. See id. ("This time we are just bending over backwards to make sure that
we take more care of the slimy slug than we do the guy in the tank or on the
ground or in the airplane.").
230. See id. (quoting discussion Rep. Hansen had with Pentagon where Penta-
gon said, "Mr. Chairman, we would just as soon not have had the compromise that
came out.").
231. See 148 CONG. REc. H8535 at H8537 (daily ed. Nov. 12, 2002) (statement
of Rep. Hansen) (stating, "it really pains me that we have found ourselves in this
position.").
232. See 148 CONG. Rrc. E2010 (daily ed. Nov. 14, 2002) (statement of Rep.
Dingell) (showing Rep. Dingell's additional remarks on Section 315 of Stump
Act).
233. See supra notes 204-13 and accompanying text (demonstrating Rep.
Dingell's point of view from his preceding speech on this topic).
234. See 148 CONG. REc. E2010 (daily ed. Nov. 14, 2002) (statement of Rep.
Dingell) (demonstrating Rep. Dingell's viewpoint that needs of bird enthusiasts
should be "treated with utmost respect").
235. See 148 CONG. REc. S10858 (daily ed. Nov. 13, 2002). (demonstrating
that Senate spent seventy-five minutes debating issue). Such discussion in the Sen-
ate on this issue may have been limited because this section of the Stump Act was a
very small fraction of all the provisions set forth in the Stump Act. See Bob Stump
Act, § 315(c) (2), 116 Stat. 2458 (showing overall length of Stump Act to be quite
substantial).
236. See 148 CONG. REc. S10,858 at 10,860-61 (daily ed. Nov. 13, 2002) (sup-
porting Stump Act as whole).
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final form, which consisted of a modified exemption for the Armed
Forces from the MBTA.23 7 Similarly, Senator Akaka, a Democrat
from Hawaii, felt the compromise was fair.23 8 He stated, "I con-
tinue to believe that when the Department's training and needs for
land, sea and air space conflict with other needs in our society...
our focus should be first and foremost on ensuring that all parties
involved work together in a spirit of cooperation."23 9
IV. IMPACT
As recently as February 26, 2003, President Bush has praised
the Northern Marianas' role in advancing national security. 240
Live-fire training has been able to resume after the enactment of
the Stump Act and the D.C. Circuit's decision in Center for Biological
Diversity v. England. As a result, the Navy has conducted at least
twenty-one days of live fire training exercises on FDM.2 4 1 Live fire
training exercises were occurring throughout March 2003.242
Throughout the debate over this issue, some Democrats and
environmentalists may have the impression that those who priori-
tize the training and safety of the Armed Services want to destroy
the environment. 243 This viewpoint fails to account for the many
conservatives who have concerns about both national defense and
the environment.244 Senator John Warner, the top Republican on
the Armed Services Committee stated, "In no way are we trying to
237. See id. (noting that original form included exemptions from Endangered
Species Act and provision tailored specifically to training in Utah). The proposed
exemptions regarding the Endangered Species Act and military training in Utah
were later subtracted from the Stump Act's final form as result of stem resistance
from House and Senate Democrats. Id.
238. See id. at S10865 (describing compromise reached on Section 315 of
Stump Act).
239. See id. (emphasizing importance of cooperation and compromise be-
tween parties on this issue).
240. See US President Praises Northern Marianas' Security Efforts, AsiA PACIFIC
BREAKING NEws, (recognizing President Bush's remarks at reception in Washing-
ton D.C. for 55 U.S. state and territory governors), available at http://www.abc.net.
au/asiapacific/news.GoAsiaPacificBNP_793508.htm (last visited Aug. 1, 2003).
241. See Live Fire Warning for Northern Marianas, ASIA PACWIC BREAKING NEWS,
(reporting that live-fire training resumed on FDM), available at http://www.abc.
net.au/asiapacific/news/GoAsiaPacificBNP_795209.htm (last visited Aug. 1,
2003).
242. See id. (recognizing that FDM is American military's only live-fire range
in Western Pacific and has been in use for more than thirty years).
243. See supra notes 232-34 and accompanying text (demonstrating demo-
cratic arguments on issue).
244. See Heilprin, supra note 191 (showing Republican frustration with com-
mon misconception that conservatives do not support environmentalism).
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roughshod over this body of environmental laws.., in the name of
national security."245
Today, in the midst of Operation Iraqi Freedom, it seems un-
fortunate that the Armed Forces were temporarily halted from per-
forming live-fire training exercises to prepare for the combat in
which they now struggle. 246 The men and women serving in the
Armed Forces must be given the opportunity to train effectively in
order to survive.247 As recently as March 7, 2003, the Bush Adminis-
tration asked Congress for more exemptions from the environmen-
tal regulations which are obstructing military training. 248
Reportedly, the administration is "moving early" to promote this
plan and the House and Senate Armed Services Committees are
currently discussing them in committee hearings. 249 The outcome
of the Bush administration's push for further exemptions remains
uncertain, but as increasing numbers of men and women die each
day while serving the United States in Operation Iraqi Freedom, it
seems appropriate that Congress does everything in its power to
help them train and effectively execute their mission.
Erin Truban
245. See id. (showing divergence in viewpoints on issue).
246. See supra, notes 82-92 and accompanying text (discussing procedural his-
tory of Center for Biological Diversity v. Pirie and Center for Biological Diversity v.
England).
247. See Eric Planin, Pentagon Seeks Relief from Environmental Rules: Officials:
Plan Accommodates Military Training, WASHINGTON POST, Mar. 7, 2003 (quoting de-
fense officials as stating "[f] undamentally, these proposals are designed to ensure
the Defense Department can execute its military missions while still protecting the
environment"), available at http://www.concordmonitor.com/stories/front2003/
030703_exempt_2003.shtml (last visited Aug. 1, 2003).
248. See id. (reporting that Bush administration has asked Congress to exempt
DoD from broad array of environmental laws governing air pollution, toxic waste,
endangered species, and marine mammals).
249. See id.
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